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The 15 sovereign states that emerged from the dissolution of the Union of Soviet Socialist
Republics (USSR) in 1991, having all adopted the New York Convention on the Recognition and

Recognition and Enforcement
of Foreign Arbitral
Awards in Russia
and Former USSR States

Enforcement of Foreign Arbitral Awards, today are drawing increasing attention from
international law firms and global arbitral institutions. This book, compiled under the editorship
of the Secretary General of the Russian Arbitration Association, is the first full-scale commentary
in English on the application of the New York Convention in Russia and the other 14 former USSR
states, with attention also to the various relevant national laws and procedures.

A total of 71 contributors, all leading experts on arbitration and litigation in the covered

jurisdictions, provide in-depth research encompassing the following approaches:

article-by-article commentary on the New York Convention with emphasis on the practice of
Russian state commercial (arbitrazh) courts;
» commentary on the relevant provisions of the Russian International Commercial Arbitration
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Law and the Code of Commercial Procedure;

analysis of law and practice on setting aside, recognition, and enforcement of arbitral awards

in all non-Russian former USSR states, state by state, written by experts in each jurisdiction;

ustalo

and

» aunique statistical study of all international commercial arbitration cases under the New York
Convention conducted in Russia between 2008 and 2019, showing which grounds of the New
York Convention are widely used by the Russian courts in different instances.
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With this detailed information, practitioners will be able to understand how judicial EDITED BY
developments in the covered jurisdictions have impacted the enforceability of arbitral awards, ROMAN ZYKOV
and how parties can take steps to ensure that they secure enforceable awards. In addition, they
will clearly discern the enforcement track record for arbitral awards in Russia and former USSR
states and how each jurisdiction treats enforcement applications, greatly clarifying decisions on
choices by parties and determination of seat of arbitration.

Because this book makes arbitration law and procedure in Russia and the former USSR states
accessible for the first time in English - thus assisting evaluation of prospects of enforcing foreign
arbitral awards in that part of the world - it will be warmly welcomed by in-house counsel,

arbitrators, arbitral institutes, judges, researchers, and academics focused on international
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arbitration.
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Editor

Roman Zykov is the Managing Partner at Mansors Law Firm (Russia), and is
recognized by the peers and global rankings as a leading arbitration lawyer in Russia
and the CIS. His particular emphasis is on the construction, energy, mining, oil & gas,
international trade, M&A and shareholders disputes.

He represents clients in arbitrations under major arbitration rules, and frequently
acts as sole and co-arbitrator under ICC, SCC, VIAC, and UNCITRAL Rules. He also
serves as a member of FIDIC Dispute Adjudication Boards.

Roman Zykov’s previous roles included the Head of international arbitration and
litigation group of a publicly listed gold mining company, a member of the dispute
resolution groups in the leading law firms in the Netherlands and Scandinavia. Roman
seconded in the Arbitration Institute of SCC. Since 2013 he is the Secretary General of
RAA, and also heads several of its Working Groups: RAA WG on the Application of the
New York Convention in Russia and CIS; WG on the Impact of Economic Sanctions on
Arbitration; WG on RAA Index of Russian Legal Terms; and RAA Observers’ Delegation
to UNCITRAL’s WG II (Dispute Settlement) and WG III (Investor-State Dispute
Settlement Reform).

Roman is a lecturer at the Institute of Mining and Energy Law of Gubkin Russian
State University of Oil and Gas, and the author of several books on arbitration and
numerous law publications.
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Afina Lesnichenko holds an LLM in Medical Law, St. Petersburg State University
(Russia). The area of interest includes issues and legal aspects of the use of artificial
intelligence in medicine. Afina has worked successfully all over RF, including legal
representation in the Supreme Court of RF. Afina regularly participates in international
forums on the problems of legal support for the activities of pharmaceutical companies
and the problems of inadequate medical care. She also takes part in pro bono projects
and provides legal assistance to charitable organizations that implement programmes
to help people with serious and rare diseases.

Alexander Bezborodov is a partner at BEITEN BURKHARDT (Russia) and a member
of the litigation & dispute resolution practice group of the firm. His practice area
comprises consultations in the fields of dispute resolution and litigation in state and
arbitration courts, particularly in the field of foreign economic and investment activi-
ties of companies. He also advises on international trade, civil law and compliance
issues. He has been working with BEITEN BURKHARDT since 2008. Alexander is listed
in Best Lawyers, The Legal 500 EMEA for his dispute resolution and restructuring and
insolvency experience.

Alexander Korobeinikov is a partner at Baker McKenzie (Kazakhstan). He specializes
in dispute resolution, energy and natural resources, and antitrust and competition
issues. Alexander has wide experience participating in litigation in Russia, Belarus,
Kazakhstan and Central Asia, as well as in international arbitration cases under the
arbitration rules of ICAC, UNCITRAL, ICC, SCC, LCIA and other arbitration institu-
tions, as both a counsel and arbitrator. Alexander graduated with honours from the
Belarusian State University with a Degree in Law and obtained Master of Laws from the
School of Law of Queen Mary University of London.

Alexander Sysoev is an associate in the dispute resolution practice of White & Case
(Russia). He has experience in both litigation and arbitration matters representing
major Russian and foreign companies. He has advised clients on a number of complex
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finance, construction, insolvency, labour and other disputes, including those involving
multiple jurisdictions.

Alexandra Chilikova was a litigation and arbitration associate in Kulkov, Kolotilov &
Partners (Russia) till 2018 and is currently reporter at ICAC RF and a lawyer in the
human rights project OVD-Info (Russia).

Aleksandra Gerasimova, PhD in Law, is the Head of FBK Legal practice (Russia).
Alexandra specializes in representing clients in commercial, corporate and labour
disputes, as well as real estate and construction disputes. She coordinates cross-border
projects and liaison with foreign partners. She is recommended by ratings Best Lawyers
2021 in litigation practice, The Legal 500 EMEA 2020 in employment practice,
Pravo.ru-300 2019 in labour and migration law practice.

Alexandre Khrapoutski is a partner at Lex Torre Law Office (Belarus), advocate,
MCIArb, vice-chairman of RAA, board member of the Ukrainian Arbitration Associa-
tion, founder and organizing committee co-chairman of the Eastern European Dispute
Resolution Forum. He has participated in more than 50 arbitral proceedings as
chairman of the tribunal, sole arbitrator, party-appointed arbitrator and counsel under
the arbitration rules of ICC, SCC, VIAC, Belarusian CCI, Ukrainian CCI, Russian CCI. He
is included in recommended lists of arbitrators in ICSID, IAC at the BelCCI, VIAC,
AIAC, Vilnius Court of Commercial Arbitration, ‘Lewiatan’ and CAC at the Ukrainian
CCIL.

Alexey Belykh is an associate in the dispute resolution and bankruptcy & restructuring
practices at Lidings (Russia), who works on a range of commercial disputes and focus
on bankruptcy and restructuring. Alexey is particularly familiar with the enforcement
of foreign judgments in Russia and enforcement of Russian court judgments abroad.

Alexey Vyalkov is an associate at Aitkulov & Partners (Russia). Prior to that he was an
associate at Clifford Chance, Moscow. He specializes in Russian and cross-border
litigation, as well as international arbitration and public international law. He has
experience in oil and gas, construction, corporate and banking sectors. He is an author
of a number of publications in the area of international arbitration and public
international law, for which he has been awarded the 2017 Gillis Wetter Memorial
Prize by LCIA and the 2017/2018 International Law in the XXI Century Prize by ICLRC.

Alexey Yadykin is a counsel in the dispute resolution practice of Freshfields Bruck-
haus Deringer LLP (Russia). He specializes in arbitration, court proceedings and
internal investigations. He has represented major Russian and foreign clients in
numerous cross-border litigation proceedings and commercial arbitrations in Russia
and abroad and published extensively on the new Russian arbitration legislation in
Russian and international legal media.

Anastasia Rodionova, MCIArb, is the Director for Commerce (Legal) in Eurasian
(ERG) Group (diversified mining and smelting group) (Russia). She has over 18 years
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of legal experience and considerable practice in oil and gas, distribution and retail,
FMCG, agribusiness, metallurgy, pretrial disputes settlement and litigation.

Anastasia Shashkova is a senior lawyer of FBK Legal team (Russia) and specializes in
PPP, corporate law, M&A as well as in due diligence. She has graduated from the
Moscow State Law Academy in 2010 with honours. Since then she has been working in
such fields of law as transportation law, maritime law, corporate law. Ms Shashkova
also has a profound experience in PPP. Anastasia also holds a degree in translation.

Andrei Kopytin is a Russian-qualified associate in dispute resolution practice at
Linklaters (Russia). He has wide experience in advising and representing leading
international and Russian corporations on a wide range of disputes. His experience
includes representing and advising clients in arbitration cases under various rules, as
well as in commercial and construction disputes, complex technology disputes,
bankruptcy, and debt recovery cases and enforcement proceedings.

Andrey Panov is a counsel in Allen & Overy’s dispute resolution practice (Russia). He
has over 12 years of experience representing his clients before Russian and foreign
courts, as well as before international arbitral tribunals. Andrey has acted as lead
counsel and conducted his own advocacy in numerous commercial, construction, joint
venture, post-M&A and investment arbitration cases under ICC, SCC, LCIA, SIAC, and
ICAC Rules. He also sits as an arbitrator in domestic and international cases under
various sets of rules, including ICC rules.

Andrey Zelenin is Lidings’ Managing Partner (Russia), advocate, with 15+ years of
experience in supporting international business in Russia. As the firm’s founding
partner he is involved in corporate and M&A, dispute resolution and IP practices of the
firm. Primarily focused on energy, pharmaceutical, FMCG and automotive sectors, he
is particularly good in complex negotiations regarding local or cross-border transac-
tions, niche corporate and regulatory advice, general support and oversight of client’s
investment activities in Russia. Andrey has great experience in litigation in the Russian
courts, international arbitration and cross-border disputes, particularly in intellectual-
property contentious matters, in disputes involving financial institutions, companies
from FMCG, IT/TMT and life sciences sectors.

Anna Grishchenkova is a partner at KIAP Law Firm (Russia). Anna has 17 years of
experience in dispute resolution and is recommended by major legal rankings Cham-
bers Europe, Chambers Global, Legal 500 EMEA and Best Lawyers. Anna is a vice-
chairman of arbitration commission of ICC Russia and included in a list of arbitrators
in VIAC, AIAC, HKIAC, and KCAB. Anna’s core specialization: commercial, construc-
tion, corporate disputes. Anna has participated in 400 + legal proceedings, including
representation of clients in Russian and international arbitration institutions. Anna is
an author of the book Psychology and Persuasion Skills in Dispute Resolution, co-editor
and co-author of the Commentary on Russian Arbitration Laws (RAA).

Anton Alifanov is a senior associate at Dentons Law Firm (Russia). Anton has an LLM.
Anton focuses on litigation and international commercial arbitration and has extensive
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experience in dispute resolution and legal advising for Russian and foreign clients. For
the past 15 years, Anton has advised and represented clients in court, in resolving
commercial, corporate and labour disputes, and also in out-of-court settlement. Anton
represents clients in Russian state courts, at all levels including the RF Supreme Court,
as well as in international commercial arbitration under ICC, LCIA, SCC and ICAC
Rules. Anton is admitted to practise in Russia and is a member of the Moscow Bar
Chambers.

Aram Orbelyan, PhD in Law (MGIMO University, Russia), is a senior partner at
Concern Dialog Law Firm (Armenia). He served as Deputy Minister of Justice of
Armenia from 2011 to 2014, where he was responsible for promotion of mediation and
development of arbitration, civil and civil procedure legislation, as well as the
implementation of e-gov systems in Armenia. He lectures at the French University of
Armenia, the School of Advocates and the Justice Academy, and is consulting a
number of international organizations and state agencies on reform issues (mostly
justice sector, human rights, good governance issues). He has been included in The
Legal 500 CIS and Caucasus Arbitration Powerlist, Chambers, and WWL Arbitration
Future Leaders. Aram Orbelyan is the President of the Association of Arbitrators of
Republic of Armenia, arbitrator at Yerevan Arbitration Institute, panel member of
ICSID and ad hoc arbitrator.

Ardak Idayatova is a partner and Head of infrastructure & PPP practice in AEQUITAS
Law Firm (Kazakhstan). She represents and renders expert assistance to clients in
foreign commercial arbitrations mainly in connection with construction disputes
arising out of different contracts based on FIDIC models. She participated in arbitra-
tions seated in Stockholm, Paris and London under ICC, UNCITRAL, LCIA and SCC
rules, and domestic arbitrations. For several years, Ardak has been ranked by The Legal
500 as a ‘rising star’ and the ‘next generation lawyer’ in dispute resolution.

Asiyat Kurbanova is a managing director at State Development Corporation VEB.RF,
legal department (Russia). Asiyat has considerable experience in handling a wide range
of complex cross-border disputes in various areas of law (commercial, corporate,
bankruptcy and restructuring, land and construction) including the disputes concern-
ing the enforcement of arbitral awards and foreign judgments. Asiyat has graduated
from the Russian State University of Justice.

Asko Pohla is a partner at Pohla & Hallmagi Law Firm (Estonia). He is specialized in
domestic and international arbitration, maritime law, transport law, contract law,
property law, law on obligations. Mr Pohla is an expert in domestic and international
arbitration law. He is Chairman of the Arbitration Court of Estonian Chamber of
Commerce and Industry from 1997, Member of ICSID Panels of Conciliators and
Arbitrators from 2013 and Member of ICC Commission on Arbitration and ADR from
2018. He was Member of ICC International Court of Arbitration from 2012 to 2018. He
has acted as arbitrator in cases under ICC, ICAC RF, ICAC UCC, Court of Arbitration of
Latvian CCI, Arbitration Court of Estonian CCI.



Contributors

Aykhan Asadov is a partner at BM Morrison Partners (Azerbaijan). Aykhan has been
practising law for more than 20 years, having started at one of the Big Four accoun-
tancy firms in Baku. In 1997, he joined one of the international law firms at its Almaty
office prior to transferring to the newly opened Baku office in April 1998. In 2009,
Aykhan became the first Azerbaijani partner in the same firm and, as of 2013, joined
BM Morrison Partners as a managing partner. Aykhan advises on taxation and customs
law as well as on specific industry aspects of oil and gas, infrastructure, and mining
projects.

Cristina Martin is a founding partner of ACI Partners (Moldova). Cristina has advised
international clients in relation to opening and managing their businesses in Moldova.
She extensively assists clients on such matters as incorporation, legal structuring and
arrangement of mergers & acquisitions, corporate governance and restructuring.
Cristina is involved in significant foreign investment projects and corporate acquisi-
tions, advising clients on commercial contracts. Cristina is also actively involved in
legal reform initiatives of the Moldovan Government. In particular, she consulted on
drafting Moldovan laws and regulations, with a special contribution to mortgage and
leasing operation reforms in Moldova. Cristina is an active contributor to World Bank,
IFC, EBRD researches related to the Moldovan regulatory, doing business and judiciary
reforms.

Daria Kuznetsova is an associate of dispute resolution at international law firm
Freshfields Bruckhaus Deringer LLP (Russia).

Denis Parchajev is a senior associate at Motieka & Audzevic¢ius PLP (Lithuania). He is
an honorary lecturer at Queen Mary University of London and a lecturer at Mykolas
Romeris University, Lithuania where he teaches Investment & Commercial Arbitration
and Negotiation. He holds an LLM and is a PhD candidate at Queen Mary University of
London, School of International Arbitration. Denis frequently acts in high-profile
arbitration cases, including cases under ICC, ICSID, UNCITRAL, SCC, LCIA and IAC at
the BelCCI Rules. He is ranked by Who’s Who Legal: Arbitration - Future Leaders.

Dmitry Kuptsov is a senior associate in the dispute resolution and restructuring/
insolvency practices at ALRUD Law Firm (Russia). He specializes in handling complex
domestic and cross-border disputes in various areas of law and business industries,
and has extensive experience working on full-scale projects in the field of out-of-court
restructuring and bankruptcy. He also successfully represents clients in arbitrations
and proceedings on enforcement of arbitral awards. Dmitry’s sphere of expertise
additionally includes conducting internal investigations, compliance checks and asset
tracing in different jurisdictions. Dmitry holds an LLB from the Faculty of Law of the
Higher School of Economics (2012) (Russia) and LLM from Lund University (Sweden).

Dmitry Malukevich is a partner at Aitkulov & Partners (Russia). Before that, he was a
senior associate at Clifford Chance, Moscow. He specializes in Russian and cross-
border litigation, administrative cases and arbitration. His sector experience includes
real estate, construction, industrials, oil and gas and banking disputes.
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Dmitry Samigullin is a managing partner at RBL Law Firm (Russia). Dmitry’s
specialization includes arbitration and litigation, tax law, insolvency and corporate
law. Dmitry is recognized by Best Lawyers and Chambers and Partners in 2019 and
2020. Dmitry’s clients include both Russian and international companies in construc-
tion, oil production, agriculture, energy, consumer goods manufacturing, catering.
Dmitry regularly participates at round-table discussions and conferences on legal
issues as a moderator and expert and appears in media as an expert on issues related
to corporate law, tax law, insolvency and litigation.

Diora Ziyaeva is a senior associate at Dentons (USA) and an experienced international
arbitration specialist. She has spent over a decade representing clients in investor-state
and commercial arbitration proceedings, successfully handling cases ranging in value
from USD 10 million to USD 20 billion. Licensed in New York and Uzbekistan and
fluent in seven languages, she advises clients in international litigations and has
represented parties before US Supreme Court. Ziyaeva serves as an adjunct professor at
Fordham Law School. She was recognized as one of the American Bar Association’s On
the Rise - Top 40 Young Lawyers and named a Future Leader by GAR’s Who’s Who
Legal 2021.

Egor Chilikov is a founding partner of Petrol Chilikov Law Firm (Russia). His practice
is focused on cross-border disputes, both before state courts and in arbitration. Egor
regularly acts as counsel in commercial and investment arbitration matters. He also
counsels commercial and bankruptcy cases in Russian courts and has extensive
experience in the strategic management of complex disputes involving proceedings in
many civil and common law jurisdictions. He teaches at the Lomonosov Moscow State
University, does publications, and speaks at conferences on the topics of his expertise.
He is entrusted by parties and institutions to serve as arbitrator in domestic and
international cases.

Egor Kosarev is the Head of the Legal Department of a Russian construction company.
Professional interests: dispute resolution, arbitration, bankruptcy, real estate and
construction. He is an author of articles and comments on civil law and process. Egor
is an arbitrator of the Arbitration Center at the Russian Union of Industrialists and
Entrepreneurs.

Evgeny Raschevsky is a partner at Egorov Puginsky Afanasiev & Partners (Russia).
Evgeny practises international commercial arbitration and litigation. He is experienced
in the arbitration proceedings under ICAC RF (MKAS), ICC, LCIA, SCC, Swiss Rules
and Indian Arbitration Law. His practice areas include energy & natural resources,
insolvency regulation, commercial contracts, shipping, pharmaceutical regulation and
life science. Evgeny is a member of MCIArb, ICCA, KCAB International, vice president
of IAC of Qingdao Arbitration Commission. Evgeny is a lecturer at the Moscow State
University and has authored numerous articles and commentaries in Russian and
international legal publications in his areas of practice.
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1.25

Commentary on Russian Procedural Law,
Article 35 ICAL RF (Recognition and
Enforcement of an Arbitral Award)

Sergey Lysov & Alexandra Chilikova

1. The arbitral award, regardless of the country in which it was made, is

1

recognized as binding and when a written application is submitted to the
competent court, it shall be enforced taking into account the provisions of
Articles 35 and 36, as well as the provisions of the procedural legislation of
the Russian Federation.

A party relying upon an arbitral award or applying for enforcement thereof
shall supply a duly certified copy of the arbitral award signed by the
arbitrators, as well as documents confirming the conclusion of the arbitra-
tion agreement. If the arbitral award or agreement is made in a foreign
language, the party shall supply a duly certified translation of these
documents into Russian.

. If an arbitral award is made outside the Russian Federation that does not

require enforcement, the party against which the said award was invoked
shall be entitled to object to the recognition of the said award in the
Russian Federation on the grounds and in accordance with procedure
established by the procedural legislation of the Russian Federation.

Article 35(1) ICAL RF reproduces the language of Article III of the New York
Convention, according to which each contracting state recognizes arbitral awards as
binding and enforces them in accordance with the procedural rules of the territory
where recognition and enforcement of these awards are sought. This rule is aimed at
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giving binding force to arbitral awards, as well as eliminating the need for double
exequatur, that is additional recognition of the award at the place of arbitration before
its enforcement in another state. To put that in context, under the Geneva Convention
1927, the applicant was required to provide proof of the ‘finality’ of the arbitral award.
It practically meant the need to obtain exequatur at the place of arbitration, since no
other methods of proving finality were provided for in most national laws."

The commented article establishes that the arbitral award is recognized as
binding regardless of the country in which it was made. The specified norm shall be
read with close reference to the provisions of the current procedural legislation of RF,
in particular with Article 241(1) APC RF, which establishes that foreign arbitral awards
arising out of commercial cases are recognized and enforced in RF by state arbitrazh
courts if the recognition and enforcement of such awards are stipulated in an
international treaty of RF and in federal law. Thus, only arbitral awards adopted on the
territory of a contracting state to the New York Convention or other relevant interna-
tional treaties to which RF is a party, or based upon the principle of reciprocity, can be
enforced. Such a restriction does not contradict the international obligations of RF,
since, according to the reservation made by USSR when signing the New York
Convention, with respect to awards made in the territory of non-contracting states, RF
applies the New York Convention only to the extent that these states recognize
reciprocity.

The commented article states that the application shall be submitted to the
competent court. In practice, situations are possible when the court refuses to accept
the application or terminates the proceedings due to the lack of competence of the
Russian court. Thus, a refusal to recognize competence may be due to the lack of
so-called effective jurisdiction of Russian courts, in particular the absence of a debtor
or his property in RF.?

Furthermore, examples are known where it was not even enough for the Russian
courts to even have the property of the debtor in RF, since the courts deemed it
necessary for the debtor to be located in RF.? This is due to the literal reading by the

1. Otto D., Article IV in: H. Kronke et al. (eds), Recognition and Enforcement of Foreign Arbitral
Awards: A Global Commentary on the New York Convention (Kluwer Law International, 2010),
p. 145.

2. The principle of effective jurisdiction was originally enshrined in Resolution of the Supreme
Arbitrazh Court of the Russian Federation No. 55 dated 12 October 2006 (as amended on 27 June
2017) ‘On the Application of Interim Measures by Arbitrazh Courts’, but subsequently it also
became applicable to cases of recognition and enforcement of arbitral awards in relation to the
presence in the Russian Federation of the property of the debtor. See, Ruling of the Supreme Court
of the Russian Federation No. 308-ES15-19723, Case No. A32-2858/2015, dated 24 February 2016;
Ruling of the Supreme Court of the Russian Federation No. 307-3 C14-1887, Case No.
A21-8191/2013, dated 14 October 2014.

3. Ruling of the Supreme Arbitrazh Court of the Russian Federation No. 4791/10, dated 7 June 2010;
Resolution of the Arbitrazh Court of the Volgo-Vyatsky Circuit, Case No. A38-1384/2017, dated 9
October 2017; Resolution of the Arbitrazh Court of the North-Caucasian Circuit, Case No.
AS53-17450/2015, dated 7 April 2016; Rulings of the Arbitrazh Court of Moscow, Case No.
A40-80617/2014, dated 24 July 2014; Case No. A40-6239/2010, dated 12 February 2010; Case No.
A40-6514/2010, dated 24 February 2010; Case No. A40-48938/2010, dated 3 June 2010. The
Supreme Court of the Russian Federation did not clarify in its Ruling dated 11 September 2017 No.
305-ES17-9080 in Case No. A40-183971/2016, because it did not reveal any violations in the
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courts of Article 242(1) APC RF, from which it follows that an application can be
submitted at the location of the debtor’s property only if his location or place of
residence is unknown; that is, if it is known (which happens in most cases) and it is
located abroad, then enforcement in RF becomes impossible. Undoubtedly, such an
interpretation of the indicated norm of APC RF deprives the creditor of the right to
effective protection and creates a situation where the property of a non-resident debtor
located on the territory of RF has actually received immunity from recovery. In
addition, the question arises of the correlation between this practice and practice
within the framework of Article 247 (1) APC RF, according to which the presence of the
property of the debtor in RF (as well as other grounds listed in Article 247(1) APC RF)
is sufficient ground for the recognition of the competence of Russian courts in disputes
with a foreign element. It seems that within the framework of the above-stated practice,
the courts mistakenly mix the concepts of ‘competence’ and ‘domestic jurisdiction’.
The issue of competence, regulated by Article 247 APC RF, concerns the fundamental
possibility of hearing cases involving foreign persons in the courts of RF. The issue of
domestic jurisdiction, regulated by Article 242 APC RF, concerns the defining of a
specific Russian court in which a dispute shall be considered. So, in paragraph 3 of
Resolution of the Supreme Court of RF dated 27 June 2017 No. 23 ‘On Hearing by
Arbitrazh Courts of Cases on Economic Disputes Arising from Relations Complicated
by a Foreign Element’, there the necessity to apply Article 247 APC RF is enshrined for
resolving the issue of competence of Russian courts: ‘“When resolving the issue of the
competence of the arbitrazh courts of the Russian Federation in economic disputes
complicated by a foreign element, the arbitrazh courts shall be guided by the general
rules established by Article 247 of the Arbitrazh Procedure Code of the Russian
Federation, the rules on exclusive and contractual competence (Articles 248, 249 of the
Arbitrazh Procedure Code of the Russian Federation), as well as the rules on the
competence of the arbitrazh courts to apply interim measures for economic disputes
complicated by a foreign element established by Article 250 of the Arbitrazh Procedure
Code of the Russian Federation.” Only then, ‘if the arbitrazh court of the Russian
Federation comes to the conclusion that there is competence in relation to a certain
dispute, domestic jurisdiction shall be determined by the rules of Paragraphs 1 and 2 of
Chapter 4 of the Arbitrazh Procedure Code of the Russian Federation. However, if
Paragraphs 1 and 2 of Chapter 4 of the Arbitrazh Procedure Code of the Russian
Federation do not contain applicable rules, the terms on the competence shall be
interpreted as simultaneously establishing rules on domestic jurisdiction’.

termination by the Court of First Instance of the application for enforcement of a foreign arbitral
award, due to the fact that the debtor’s location was not on the territory of the Russian Federation.
At the same time, the Supreme Court of the Russian Federation referred to the absence of the
property of the debtor in the Russian Federation only in addition to this argument - which does
not make it clear whether the Supreme Court of the Russian Federation would make the same
decision if the property of the debtor were in the Russian Federation.

141



Sergey Lysov & Alexandra Chilikova

Currently, the above-stated practice is much less common, mainly at the level of
courts of first instance, and is often adjusted by higher courts.*

It shall be noted that the problem of competence is rarely found in foreign
practice. Courts can initiate their competence already on the basis of the New York
Convention - without any additional requirements,’ including with the requirement
that the property of the debtor be available on his territory.® For instance, in the
Judgment of the Supreme Court of South Africa in Laconian Maritime Enterprises Ltd.
v. Agromar Lineas Ltd.,” the court defined as grounds for the enforcement of the
arbitral award: (a) the existence of such an award in favour of the applicant against the
defendant; (b) extending the New York Convention to an arbitral award; and (c)
compliance by the applicant with the procedural terms. Even in US judicial practice, in
which the principle of forum non conveniens is usually of great importance (allowing
courts to refuse formally existing jurisdiction in favour of a more ‘suitable’ foreign
forum, for instance, at the location of the debtor),® there has recently been a tendency
of compulsory enforcement (pro-enforcement bias) to comply with the New York
Convention. For instance, in MR Energy Ltd v. State Property Fund of Ukraine, 2005,’
the court refused to apply the forum non conveniens doctrine, stating that ‘only a US
court can foreclose on commercial property of a foreign state located in the United
States’. In Belize Social Development Ltd v. Government of Belize,* the court did not
refuse to issue a writ of execution on a foreign arbitral award by the defendant’s
reference to the forum non conveniens doctrine, stating that the application of this
doctrine is an artificial ground of refusal, not provided for by the New York Conven-
tion.

As noted above, the right of states to subject the enforcement of foreign arbitral
awards to domestic procedural rules is provided for in Article III of the New York
Convention. Unlike restrictions related to the refusal in recognizing and enforcing
arbitral awards (Article V of the Convention), the New York Convention does not
impose any specific restrictions on the procedural regulation of the contracting states.
The only condition contained in Article III of the Convention is that states shall not be
entitled to establish more onerous rules as compared to rules for the enforcement of
arbitral awards of domestic arbitration courts. As a result, in practice, procedural rules

4. Ruling of the Arbitrazh Court of the Moscow Circuit, Case No. A40-183971/2016, dated 30 March
2017; Resolution of the Arbitrazh Court of Moscow Circuit, Case No. A40-175651/2017, dated 17
November 2017.

5. Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary on the New York
Convention, H. Kronke et al. (eds) (Kluwer Law International, 2010), p. 123.

6. Lew J.D.M., Mistelis L.A., Kroll S.M., Comparative International Commercial Arbitration (Kluwer
Law International, 2003), § 26-56.

7. Laconian Maritime Enterprises Ltd. v. Agromar Lineas Ltd. (decided 1984), 499 (at 500-501)
(Supreme Court, Durban, and Coast Local Division, South Africa), as cited in Yearbook
Commercial Arbitration 1987, Volume XII (van den Berg (ed.); January 1987), Kluwer Arbitration
Online.

8. Monegasque De Reassurances v. Nak Naftogaz, 158 F. Supp. 2d 377 (S.D.N.Y. 2001), https://law
.justia.com/cases/federal/Circuit-courts/FSupp2/158/377/2415223; First Inv. Corp. of the Mar-
shall Islands v. Fujian Mawei Shipbuilding, Ltd., 703 F.3d 742, 746 (5th Cir. 2013).

9. TMR Energy Limited v. State Property Fund of Ukraine et al., 2005 FCA 28 (200501-24).

10. Belize Social Dev. Ltd. v. Gov’t of Belize, 5 F. Supp. 3d 25 (D.D.C. 2013).
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can create serious obstacles to the recognition and enforcement of foreign arbitral
awards, including the termination of proceedings in respect of the application or the
refusal to accept it. Among these rules of the Russian procedural legislation that can
have a significant impact on the enforcement of arbitral awards, there can be
distinguished as follows:

competence and jurisdiction of Russian courts;

- jurisdictional immunity against states and their property (Article 256.3 APC
RF, Article 417.3 of CPC RF and Federal Law No. 297-® 3 ‘On Jurisdictional
Immunities of a Foreign State and Property of a Foreign State in the Russian
Federation’ dated 3 November 2015);

- enforcement immunity in respect of certain types of property (Article 446 CPC
RF, Article 101 of the Federal Law ‘On Enforcement Proceedings’);"!

- aforeign arbitral award may be brought for enforcement in Russia within three
years from the date it was made (Article 246(2) APC RF);

- compliance with the rules for notifying parties to the court proceeding (it is of

particular importance in the case of notifying a foreign person, which can take

a long time).

2

Article 35(2) ICAL RF sets out the requirements for documents that the applicant files
to the court for recognition and enforcement of a foreign arbitral award.

So, the following shall be enclosed to the application for recognition and
enforcement of an arbitral award:

- a certified copy of the arbitral award signed by the arbitrators;
- documents confirming the conclusion of an arbitration agreement.

Article 35(2) of ICAL RF reproduces almost verbatim Article IV of the New York
Convention. However, compared with the New York Convention, as well as the
previous version of Article 35 ICAL RF,' the current version clarifies that the parties
can supply not only the arbitration agreement itself (or a copy thereof) but also
documents confirming the conclusion of the arbitration agreement (for instance,
correspondence with the approval of the arbitration agreement, statement of claim and
statement of defence, in which the claimant declares the existence of an agreement and
the defendant does not raise objections).

Pursuant to the New York Convention, no other documents shall be required by
the courts for the purpose of accepting the application (with the exception of the
standard documents listed in Article 242 APC RF or Article 416 APC RF - a power of
attorney, confirmation of sending of a copy of the application to the debtor and a
receipt for payment of the state duty).

11. Federal Law No. 229-® 3 ‘On Enforcement Proceedings’, dated 2 October 2007.
12. As amended by Federal Law No. 250-FZ, dated 3 December 2008.
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The commented article establishes that if the arbitral award or agreement is made
in a foreign language, the applicant shall submit a certified translation of these
documents into Russian. Standard practice shall be the notarization of translation into
Russian."?

Legalization or affixing of the apostille on the original of the arbitral award shall
not be required, since within the meaning of the Hague Convention of 1961'* it is not
an official document emanating from a foreign state,'® unless the signatures of the
arbitrators on the award were verified by a foreign state authority, for instance, a
foreign notary. The situation is similar with respect to the original of the arbitration
agreement.

There are several ways to properly certify copies of an arbitral award or
arbitration agreement.

First, a copy of a document can be notarized."® If the copy is certified by a foreign
notary, then it shall be legalized (apostilled). Since the apostille is affixed in French or
English, and the language of the Russian legal proceedings is Russian, following the
formal requirements of the law, the stamp of the apostille shall also be translated into
Russian, and the translation shall be certified by a Russian notary.

Second, in case of an institutional arbitral award, the secretariat or another
standing technical authority of the arbitration institute can also certify a copy thereof.'”

Third, a copy of the arbitration agreement can theoretically be certified by the
authorized representative of the parties to the agreement, by virtue of the valid Decree
of the Presidium of the Supreme Soviet of USSR dated 4 August 1983 No. 9779-X.
However, the practice in this regard is unstable: some courts believe that the certifi-
cation of the representative is not enough, since the arbitration agreement is a bilateral
transaction and in this case it is also required to have certification of a copy of the
agreement from the opponent.*® Other courts consider that notarization of a copy of a
document is mandatory in cases expressly provided by law, and since such require-
ments are not provided for in an arbitration agreement, a copy thereof can be certified

13. Article 81 of the Fundamentals of the Legislation of the Russian Federation on Notaries
(approved by the Supreme Court of the Russian Federation on 11 February 1993 No. 4462-1).

14. The Hague Convention, repealing the requirement of legalization of foreign official documents
dated 5 October 1961. For the Russian Federation, as the successor of USSR, entered into force
on 31 May 1992.

15. Resolution of the Presidium of the Supreme Arbitrazh Court of the Russian Federation No.
14548/04, Case No. A40-47341/03-25-179, dated 22 February 2005; Resolution of the Federal
Arbitrazh Court of North-Western Circuit, Case No. A21-1267/2007, dated 12 September 2007.

16. Article 77 of the Fundamentals of the Legislation of the Russian Federation on Notaries
(approved by the Supreme Court of the Russian Federation on 11 February 1993 No. 4462-1).

17. Karabelnikov B.R., Enforcement and Contestation of Awards of International Commercial
Arbitration: Commentary on the 1958 New York Convention and Chapters 30 and 31 of the
Arbitrazh Procedure Code of the Russian Federation as of 2002, 3rd ed., rev. and amend.
(Moscow, Statut, 2008), p. 90.

18. Resolution of the Arbitrazh Court of North-Caucasian Circuit No. ®08- 3395/2015, Case No.
A53-28388/2014, dated 1 July 2015; Resolution of the Federal Arbitrazh Court of Far-East Circuit
No. ®03-1702/2009, Case No. A24-173/2009, dated 29 April 2009.
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by an authorized representative of the applicant.'® In this regard, notarization is a safer
option.

There may be situations when the foreign arbitral award is not signed by all
arbitrators, for example, when one of the colleagues of the arbitrators is set aside or
resigns for other reasons or when the arbitrator has a dissenting opinion and refuses to
sign the main arbitral award. In this regard, Article 31 ICAL RF contains a rule that, in
the arbitration proceedings conducted by a panel of arbitrators, it is sufficient to have
the signatures of the majority of the members of the panel, provided that the reason for
the absence of other signatures is indicated. It shall be noted that, according to the
position of the Presidium of the Supreme Arbitrazh Court, in a situation where it is
impossible for the arbitrator to participate in the arbitration after the hearing of the case
(for instance, in connection with death), an award can be issued by an incomplete
composition of arbitrators only in exceptional cases, when it is obvious that the absent
arbitrator took part in the decision-making process in the case, expressed his opinion
and was able to convey its position to other arbitrators.*

3

Article 35(3) ICAL RF sets out that foreign arbitral awards that are not subject to
enforcement are recognized automatically if no objection is received from the inter-
ested party. The point at issue is the recognition of arbitral awards of a declarative
nature - that is, awards that determine only the rights and obligations of the parties,
and not the consequences of the violations that occurred.?' This procedure is unique
compared to most foreign legal orders in which declarative awards are not automati-
cally recognized - the winning party shall submit an application for their recognition in
the same manner that applies to all other arbitral awards (for instance, in order to
prevent the other party from continuing dispute on the same subject matter in state
courts).*?

Despite the fact that the commented clause was introduced by Federal Law dated
29 December 2015 No. 409-F 3, it is not a novelty. A similar rule was contained in
clauses 10-11 of Decree of the Presidium of the Supreme Soviet of USSR dated 21 June
1988 No. 9131-XI ‘On Recognition and Enforcement of Awards of Foreign Courts and

19. Resolution of the Arbitrazh Court of Uralskiy Circuit No. ®09-6604/16, Case No.
A50-1178/2016, dated 14 July 2016; Resolution of the Federal Arbitrazh Court of Povolzhskiy
Circuit, Case No. A12-13752/2014 dated 14 July 2014; Resolution of the Arbitrazh Court of
East-Siberian Circuit, Case No. A33-2485/2013, dated 29 July 2013.

20. Resolution of the Presidium of the Supreme Arbitrazh Court of the Russian Federation No.
4325/10, Case No. A40-96594/09-68-760, dated 20 July 2010.

21. Kurochkin S.A., International Commercial Arbitration and Arbitral Proceedings (Infotropic
Media, 2013), p. 90; Bruntseva E.V., International Commercial Arbitration, Manual for Higher
ed. Law Institutions, Bruntseva E.V., SPb., p. 217.

22. Redfern and Hunter on International Arbitration (Hardcover and eBook). Sixth Edition. Nigel
Blackaby, Constantine Partasides, Alan Redfern, Martin Hunter, §§ 10-10, 10-11, 10-12; Lew
J.D.M., Mistelis L.A., Kroll S.M., Comparative International Commercial Arbitration (Kluwer
Law International, 2003), § 26; Otto D., Article IV in: H. Kronke, et al. (eds), Recognition and
Enforcement of Foreign Arbitral Awards: A Global Commentary on the New York Convention
(Kluwer Law International, 2010). p. 150.

145



Sergey Lysov & Alexandra Chilikova

Arbitrations in the USSR’. However, the practice of applying this clause was unstable:
there were precedents when the winning party anyway applied to the Russian court for
recognition, and the court considered and even satisfied such an application.**

The procedure for raising objections is provided for in Articles 413 and 416 of CPC
RF and Article 245.1 APC RF. The interested party may object to the recognition of the
award within one month after it became aware of the award. The grounds for refusing
recognition of such awards are similar to the grounds for refusing to enforce arbitral
awards.

23. Resolution of the Arbitrazh Court of West-Siberian Circuit. Case No. A27-781/2011, dated 12
May 2014.
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Commentary on Russian Procedural Law,
Article 36 ICAL RF (Grounds for Refusing
Recognition or Enforcement of an Arbitral

Award)

Sergey Lysov & Alexandra Chilikova

1. Recognition or enforcement of an arbitral award, regardless of the country
in which it was made, may be refused in one of the following cases:
1) at the request of the party against whom it is invoked, if that party
furnishes to the competent court in which recognition or enforcement is
sought proof that:

the award was made on the basis of an arbitration agreement,
which is referred to in Article 7 and where one of the parties was
under some incapacity, or

the arbitration agreement is not valid according to the law to which
the parties subordinated it, and in the absence of such an indica-
tion, according to the law of the country where the award was
invoked, or

the party against which the award is invoked was not given proper
notice of the appointment of the arbitrator or of the arbitral pro-
ceedings, including the time and place of the arbitration court, or
for other valid reasons could not provide its explanations, or

the award is made on a dispute that is not covered by the arbitration
agreement or is not subject to its terms, or contains decisions on
matters beyond the scope of the arbitration agreement. If the
decisions on matters covered by the arbitration agreement can be
separated from those not covered by such an agreement, that part of
the arbitral award, which contains decisions on matters issues
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covered by the arbitration agreement, may be recognized and
enforced, or

- the composition of the arbitral court or the arbitration procedure
did not comply with the agreement of the parties or the law of the
country where the arbitral proceedings took place, or

- an award made in the territory of a foreign state has not yet become
binding on the parties to the arbitration proceedings or the enforce-
ment by the competent authorities of the country where it was
made or the country whose law is applied was cancelled or sus-
pended;

2) The competent court shall determine that:

- the subject matter of the dispute may not be the subject of arbitra-
tion in accordance with the Federal Law or

— the recognition and enforcement of an arbitral award are contrary
to the public policy of the Russian Federation.

2. If, in the court referred to in Paragraph seven of Subclause 1 of Clause 1
hereof, an application is filed to cancel or suspend the enforcement of an
arbitral award made in the territory of a foreign state, the competent court
in which the recognition or enforcement of the arbitral award is sought, if
it considers it appropriate, may adjourn its decision and, at the request of
the party that requests recognition or enforcement of the arbitral award,
may oblige the other party to provide appropriate security.

3. Enforcement of the arbitral award by issuing a writ of execution may be
refused on the grounds established by Subclause 2 of Clause 1 hereof, as
well as if the party against which the award is issued does not refer to these
grounds.

1

The commented article establishes the grounds for the refusal to recognize and enforce
the award of the international commercial arbitration and is, in fact, a continuation of
Article 35 of the Law on the general principles of recognition.

The commented article on the grounds for refusing recognition and enforcement
of arbitral awards is a mirror image of Article V of the New York Convention,' and at
first glance it might seem that the articles are completely identical in content. However,
unlike the provisions of the Convention, Article 36 ICAL RF applies both to awards
issued in Russia and to foreign awards of international commercial arbitration. So, in
Article 1(1) ICAL RF, it is established that the law applies to international commercial
arbitration if the place of arbitration is on the territory of RF, but the provisions
provided for in Articles 35 and 36 also apply in cases where the place of arbitration is

1. Lew J.D.M., Mistelis L.A. and Kroll S.M. Comparative International Commercial Arbitration.
Kluwer Law International, 2003. p. 697.

148



1.26: Commentary on Russian Procedural Law, Article 36 ICAL RF

abroad. In addition, Article 36(1) explicitly states the application, regardless of the
country in which the arbitral award is issued.

During the time of drafting of UNCITRAL Model Law, from which the language of
Article 36 ICAL RF was borrowed, there was a discussion regarding the appropriate-
ness of equating international and domestic arbitral awards in terms of the procedure”
and the grounds for refusing the recognition and enforcement.

Thus, opponents of the separation said that national legislation often imposes
much less stringent requirements on domestic arbitral awards than on foreign ones,
and in some cases even equates them with judicial decisions.?

Arguments in favour of a single regime were the lessening within the meaning of
the place of arbitration® and the fact that the Model Law would be incomplete if it did
not cover awards that are not regulated by the New York Convention.’

It is worth noting that the commented article applies to awards issued on the
territory of RF, adopted precisely within the framework of proceedings in international
commercial arbitration, and not to domestic arbitral awards.

At the legislative level, the distinction is made in Article 239 APC RF, which
regulates the grounds for refusing to issue a writ of execution for domestic (arbitral)
arbitration awards,® and in terms of awards of international commercial arbitration,
refers to the relevant provisions of ICAL RF, that is, to the commented article.”

The practice of Russian courts also proceeds from the fact that when issuing a
writ of execution for the enforcement of international arbitral awards made on the
territory of RF, the courts verify the awards for compliance with the commented
article.®

In matters of recognition and enforcement of foreign arbitral awards, the
commented article is usually applied in connection with Article V of the New York
Convention. However, in Russian judicial practice, there are cases when hearing cases
on the recognition and enforcement of foreign arbitral awards, the courts only referred
to the commented article’ or did not refer to the commented article or the Convention,
applying other regulatory acts governing the recognition of judgments of state courts."°
Often, Russian courts only refer to the relevant provisions of APC RF.

2. Article 35 of UNCITRAL Model Law.

3. Holtzmann H.M. and Neuhaus J.E. A Guide to the UNCITRAL Model Law on International
Commercial Arbitration: Legislative History and Commentary. Kluwer Law International, 1989.
p. 1007.

. Seventh Secretariat Note, A/CN.9/264, Art. 36, para. 3, p. 79, https://documents-dds-ny.un.org
/doc/UNDOC/GEN/V85/244/18/PDF/V8524418.

. Ibid., para. 2, p. 76.

. Article 239(3) and Art. 239(4) APC RF.

. Article 239(5) APC RF.

. See, for instance, Resolution of the Presidium of the Supreme Arbitrazh Court of the Russian
Federation dated 3 February 2009 No. 10680,/08 in Case No. A19-2579/08-31-10, Resolution of the
Presidium of the Supreme Arbitrazh Court of the Russian Federation No. 4495/06, Case No.
AS58-3154/2005, dated 12 September 2006; Ruling of the Supreme Court of the Russian Federation
No. 45-1'02-22, dated 21 October 2002.

9. Ruling of the Arbitrazh Court of Krasnodar Region, Case No. A32-20596/2012, dated 17 October

2013.
10. Ruling of the Arbitrazh Court of Moscow City, Case No. A40-134797/13, dated 24 December
2013.
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Subclauses (1) and (2) of Article 36(1) ICAL RF contain grounds for refusing to
recognize and enforce awards of international commercial arbitration, which, as
already mentioned above, practically verbatim reproduce the similar grounds specified
in Article V of the New York Convention. The specifics of the application of these
grounds by the Russian courts are described in detail in the section hereof related to the
application of Article V of the Convention.

2

Article 36(2) ICAL RF is formulated on the basis of Article VI of the New York
Convention and, unlike Clause 1, only applies to foreign arbitral awards.

The purpose of this provision is to avoid the risk of issuing conflicting awards,
one of which is reversed, and the other is recognized on the territory of a foreign state.

In UNCITRAL Model Law, the commented norm is not limited to foreign arbitral
awards and, like Clause 1, can be applied to arbitral awards made in the territory of the
state in which the enforcement of the award is required. Similarly, this provision was
also formulated in ICAL RF before the reform that was carried out in 2015.""

As a result of the reform, a provision was introduced into the procedural
legislation on consolidating into one proceeding cases on the annulment of an arbitral
award and on the issuance of a writ of execution if such applications are considered in
one arbitrazh (state) court.'? If the applications are considered in different arbitrazh
courts, the law obliges the court to suspend the proceedings on the application
submitted later, and if the applications are submitted simultaneously, on the applica-
tion for the issuance of a writ of execution."

However, before the reform, Article 36(2) ICAL RF was also not widely used in
relation to domestic arbitral awards: as a rule, if applications to annul an arbitral award
in Russia and issue a writ of execution were considered at the same time, the courts
consolidated the cases into one proceeding.'*

3

Article 36(3) ICAL RF was introduced as a result of the reform of the legislation on
arbitration in 2015'° and is not reproduced in a similar way in the Model Law.

11. Amendments were introduced by Federal Law dated, 29 December 2015 No. 409-® 3 ‘On
Making Amendments to Certain Legislative Acts of the Russian Federation and Invalidation of
Clause 3 of Part 1 of Article 6 of the Federal Law “On Self-Regulated Organizations” in
connection with the adoption of the Federal Law “On Arbitration (Arbitral Proceedings) in the
Russian Federation”’.

12. Article 238(5) APC RF.

13. Article 239(6) APC RF.

14. See, for instance, Resolution of the Arbitrazh Court of Moscow Circuit No. F05-19809/2015, Case
No. A40-65735/2015, dated 27 January 2016; Resolution of the Arbitrazh Court of Moscow
Circuit No. ®05-11124/2015, Case No. A40-38405/15-56-298, dated 24 August 2015; Resolution
of the Arbitrazh Court of Moscow Circuit, Case No. A40-100424/12-141-937, dated 30 January
2013.

15. Amendments were introduced by Federal Law No. 409-FZ, dated 29 December 2015.
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The commented provision clarifies that the court may, on its own initiative, apply
such grounds for refusing to recognize a foreign arbitral award, such as non-
arbitrability of a dispute and contradiction to public policy, which is consistent with
Article V of the New York Convention.

It shall be noted that the Russian court is not entitled to apply the grounds set
forth in Article 36(1)(1) ICAL RF according to its own initiative. Thus, these grounds
can only be stated by the party itself, against which recognition and enforcement of the
award of the international commercial arbitration are sought.
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